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Ladies and Gentlemen, 

I welcome that with this conference the Dutch Council-presidency gives high priority to the discussion on the future of public service broadcasting in its political agenda, giving it the following title:  

'The key role of public service broadcasting in European society in the 21st century'

This topic is indeed of high urgency with a view to the conflict between broadcasting law and European competition law. I am afraid that until today this urgency has not sufficiently been understood.

I would like to analyse the topic by putting three questions:  

1. Is there a political consensus on the role of public service broadcasting in European society in the 21st century?

2. How can public broadcasting in Europe develop with increasing convergence of the ways transmissions of broadcasting and the services of the information society, primarily with regard to the online services?

3. What needs to be done to enable public service broadcasting to play an appropriate role in the 21st century?

To be clear, I would like to start with the definition of the public service remit, not with its key role. Because public broadcasting can only play a key role if its remit is sufficiently clear and legally clarified. The conditions for such a basic consensus do not seem to be given at the moment, neither in the old nor in the new Member States. The investigations that were carried out by the Commission in recent years give proof of that, notably the Commission decision on the Spanish RTVE, the Portuguese RTP, France 2 and France 3, the Italian RAI, BBC Digital Curriculum and BBC News 24, TV2 in Denmark and the Flemish Belgian broadcaster VRT, as well as the ongoing procedures against the Dutch NOB/NOS, Austria's ORF and the German broadcasters ARD and ZDF. Thus ten out of fifteen old Member States are concerned. 

The lack of consensus is also demonstrated by the consultation process on the Television without Frontiers Directive, which has not yet treated the questions on digital convergence of online services that have been raised by recent investigations. These questions will, however, determine the future and the role for public broadcasting in the 21st century. 

Therefore my first question:  

1. Is there a political consensus on the role of public service broadcasting in European society in the 21st century?

With the protocol to the treaty of Amsterdam from 1997 a political consensus on public service broadcasting was elaborated for the first time in a legally binding form. It says: 

'that the system of public broadcasting in the Member States is directly related to the democratic, social and cultural needs of each society and to the need to preserve media pluralism,'

This special functional significance of public service broadcasting for the social, democratic and cultural life of the Union was confirmed by the governments of the Member States in a Council resolution of 25 January 1999 on public service broadcasting that afterwards provided the basis for the Commission's decisions.  
Since the 1990s the investigations by the European Commission have primarily focussed on the special conditions for public procurement and the financing of public service broadcasting through the Member States touching upon two conflicting sources of law, broadcasting law and European competition law. 

To clarify the mentioned problems the Commission published a communication on the application of state aid rules to public service broadcasting on 15 November 2001, which emphasises the particular role public broadcasting plays for society in delimitation to competition law. It says: 

'Public service broadcasting, although having a clear economic relevance, is not comparable to a public service in any other economic sector. There is no other service that at the same time has access to such a wide sector of the population, provides it with so much information and content, and by doing so conveys and influences both individual and public opinion.' (Paragraph 6)

The Commission also expressively referred to these fundamental documents in its Green Book on Services of General Interest of 21 May 2003 - a statement that was reiterated by the European Parliament in its resolution of 14 January 2004. 

'The European Parliament considers that public radio and television broadcasters have a public service remit and play a major role in preserving cultural diversity and identity; stresses that the Member States must therefore continue to have the right to fund public radio and television broadcasters and to define their public service remit;' (paragraph 12) 

Current hearings and investigations by the Commission on the financing of programmes, primarily the investigation against the Dutch NOB/NOS and ARD and ZDF give testimony of an ongoing and intense dispute over the European model of a dual broadcasting system. My primary thesis is therefore, that the political consensus on the role of public service broadcasting and its legal definition are by far not sustainable enough to allow public service broadcasting to play the role it deserves in the 21st century. The positions of Member States on the principal conditions for the definition of the public service remit, public procurement or the financing of public service broadcasting in the 21st century substantially differ. 

Thus there is significant room for interpretation and decisions by the European Commission in the 'twilight zone' between broadcasting law and European competition law. In times of globalisation and technological convergence you have to note that under these conditions the position of competition law is strengthened as compared to broadcasting law. 

In this context the European Court of Justice has issued an important ruling on European state aid law with the so called Altmark-Ruling on 24 July 2003. 

Four criteria are mentioned for the classification as state aid: 

1. The recipient undertaking must actually have public service obligations to discharge (entrustment), and the obligations must be clearly defined. 

2. The parameters on the basis of which the compensation is calculated must be established in advance in an objective and transparent manner, to avoid its conferring an economic advantage which may favour the recipient undertaking over competing undertakings. 

3. The compensation cannot exceed what is necessary to cover all or part of the costs incurred in the discharge of public service obligations, taking into account the relevant receipts and a reasonable profit for discharging those obligations. 

4. Where the undertaking which is to discharge public service obligations, in a specific case, is not chosen pursuant to a public procurement procedure which would allow for the selection of the tenderer capable of providing those services at the least cost to the community, the level of compensation needed must be determined on the basis of an analysis of the costs which a typical well run undertaking in the same market, would have incurred in discharging those obligations, taking into account the relevant receipts and a reasonable profit for discharging the obligations.

I know: the Altmark-Ruling concerns a public transport company and cannot strictly be applied to public service broadcasting. In addition the difference between state aids and licence fees must be noted. But in general the criteria that were employed by the ECJ have defined more clearly also the basic conditions for public procurement and for the financing of public broadcasters that is in line with competition law. 

It is therefore in the interest of public service broadcasters and Member States to use this chance and to 'fill' this legal framework with their own initiatives and as far as possible in co-operation with the Commission. To strengthen the political consensus and to improve the legal certainty for public service broadcasting Member States need to create processes and institutions which define public procurement, the parameters and the costs that can be compensated in a more transparent and clearer way. These parameters could be an important help for public broadcasters in the new Member States for ensuring their independence with regard to public procurement and their financing.  

Against this background an overhaul of the Council position of 25 January 1999 is essential. To maintain the European model of a dual broadcasting system action must be taken and answers be found to the far reaching economic and technological changes. 

Today more than ever inaction by the Member States reinforces competition law as opposed to broadcasting law. 

2. The future of public service broadcasting in the digital age - i.e. concerning online services 

In recent years digital technologies have opened up a new dimension to broadcasting as regards new audiovisual offers. Instead of the traditional point to multipoint transmission digital technology allows not only the point to point transmission of programmes but also of interactive services. 

In the 'Lisbon Process' the EU gave high priority to the digitalisation, planning the digital switch-over for 2010 and attributing a key role to the audiovisual sector. The programmes eEurope and eLearning are supposed to make an essential contribution to help Europe become the most competitive knowledge based society in the world. 

The eLearning programme states: 

'The attainment of the new strategic goal set for the Union by the Lisbon European Council and which “combines competitiveness and social cohesion” thus implies the implementation of an overall strategy within which a major role is given to the educational and cultural communities (...)' (introduction) 

In the action plan eEurope 2005 the Commission foresees 'multi-platform content' and says: 'Public authorities in Member States and the private sector should aim to offer their content on different technological platforms, such as interactive digital TV, 3G etc. The Commission intends to support demonstrations and research projects. The Commission will identify regulatory obstacles to the use of digital television for interactive services.' 

Until today the European Commission has not lived up to this commitment to 'identify regulatory obstacles to the use of digital television for interactive services'. Public service broadcasting plays undoubtedly a vital role in achieving the great aims of the 'Lisbon Process'. But it has been ignored that the role of public service broadcasters in the digital era has not yet been clarified by European law. Today's legal framework defines point to multipoint transmissions as broadcasting, being subject to the Television without Frontiers Directive. In contrast, point to point transmissions are defined as services of the information society, which are regulated by the eCommerce Directive regardless of their content. 
The TV-Directive which was last amended in 1997 defines ‘television broadcasting' as meaning 

'.. the initial transmission by wire or over the air, including that by satellite, in unencoded or encoded form, of television programmes intended for reception by the public. It includes the communication of programmes between undertakings with a view to their being relayed to the public. It does not include communication services providing items of information or other messages on individual demand such as telecopying, electronic data banks and other similar services;' (article 1 (1) a)

It is well known that the development of digital technology has outdated this definition of communication services in the sense of telecopying and electronic data banks. With respect to the definition of broadcasting services the Television without Frontiers Directive can thus only be depicted as 'historic'. 

At the same time the eCommerce Directive came into being, defining the services of the information society regardless of the content as eCommerce, that are subject to European competition law.  Although the eCommerce Directive, which entered into force on 17 July 2000, states that: 

'This Directive shall not apply to:

· radio broadcasting services,

· television broadcasting services covered by point (a) of Article 1 of Directive 89/552/EEC' (TV-Directive)' 

(article 2 a) of the eCommerce-Directive that refers to article 1 a) of the directive 98/48/EC) 

Given the definition in the TV-Directive on the one hand and the formulation in the eCommerce Directive on the other hand, there is a grave uncertainty with regard to the definition and the regulation applicable to new audiovisual services. This is also the case because the Commission has not lived up to its self-set commitment to 'identify regulatory obstacles to the use of digital television for interactive services'. A dramatic legal uncertainty for services that are in line with the public service remit but transmitted online is the consequence. 
For this reason the European Commission also has vast room for interpretation and decision with regard to the definition of the public service remit concerning audiovisual services. As current decisions show the Commission more and more uses this room for interpretation in the sense of the provisions of the eCommerce Directive. 

The positions and decisions of the European Commission on the BBC's Digital Curriculum of 1 October 2003, in the case of TV2 from Denmark and now in the Dutch case of  NOS/NOB already show the consequences of this development. 

Some concrete recent examples: In May 2002 the Commission still declared in its decision on the nine new digital channels of the BBC: 

'Public service broadcasters may develop and diversify their activities in the digital age to the extent that they are addressing the same democratic, social and cultural needs.' 

Shortly later, in its decision on the BBC's educational offer Digital Curriculum of 1 October 2003 the Commission already took into account free market aspects to a much greater extent for judging whether digital services are admitted employing the following criteria: 

1. commercial offers have to be clearly distinguishable, 

2. the offer may only complement existing activities and 

3. the offer of public service broadcasters must be foreseeable for commercial competitors at an early stage.  

In the Dutch case NOS/NOB the Commission rendered these criteria more precisely and supplemented them. It states that the Member State does not commit a grave misjudgement in the definition of online services as part of the public service remit in the sense of article 86 (2) TEC only if it can demonstrate that 

1. there is a need for the offers for these public services,

2. which have a special character
3. and are not also provided by commercial companies. 

The criterion of market failure, that is employed by using the terms 'special character' and 'complementing offer' gives a new dimension to the debate. Such narrow criteria are neither employed for the functional definition of broadcasting nor for services of general interest. With a view to the new criterion of market failure it is therefore not absolutely unjustified to fear that the European broadcasting model will be undermined as concerns broadcasting services. 

Under these conditions the legitimation of online offers of public service broadcasting would no longer be judged by their contribution to democracy, social cohesion, cultural diversity and media pluralism but by their economic role as compared with online projects and business expectations of private competitors. 

Such a development would have serious consequences for cultural diversity, the safeguarding of media pluralism and social cohesion. But this development will also have decisive consequences for the Member States' responsibility to define the public service remit and the financing of new services and thus digital technologies offered by public service broadcasters.

The technological changes and its consequences with regard to competition law did not come as a surprise. All European institutions - Council, Commission and Parliament - had expected this development and pleaded for an adaptation of the existing legal provisions on the European level. The Council stated in its resolution of 25 January 1999: 

'The ability of public service broadcasting to offer quality programming and services to the public must be maintained and enhanced, including the development and diversification of activities in the digital age;' (Paragraph 6)

The European Commission underlined in its Communication of 15 November 2001 on the applications of state aid rules to public service broadcasting: 

'Similarly, the public service remit might include certain services that are not 'programmes' in the traditional sense, such as on-line information services, to the extent that while taking into account the development and diversification of activities in the digital age, they are addressing the same democratic, social and cultural needs of the society in question.' (Paragraph 34)

However, the consultation process for the revision of the Television without Frontiers Directive has not taken these aspects into account although the European Parliament has urged the Commission to do so on several occasions: 

'The European Parliament considers, therefore, that in reviewing the 'Television without Frontiers' directive, its scope should be broadened to cover the new audiovisual services;' (resolution of 4 October 2001, recital W)

The European Parliament notes that webcasting via the internet, video streaming, electronic programme guides and private digital recordings should be included as these services are not subject to any legal framework at present. 

'The European Parliament believes that the definition of audiovisual content must be expanded to take account of media convergence at the technical level; believes, further, that the principles underlying the Directive, and, indeed, those underlying the Community's audiovisual policy, should be set down in a Content Framework Package of graduated levels of regulation, which would provide an overarching framework for the audiovisual sector;' (resolution of 4 September 2003, paragraph 10)

In its most recent resolution of 22 April 2004 the European Parliament 

'Points out once again that European legislation in the audiovisual sector does not take due account of the transmission of the same or similar content by different means of transmission and that therefore, information society services, with the exception of television and radio, are subject, regardless of their content, to the Directive 2001/31/EC; (paragraph 8)

Calls, therefore, once again for a fundamental overhaul of the current legal framework in order to produce a framework package for audiovisual content with different levels of regulation depending on the relevance of the contents in terms of opinion forming, while maintaining the 'minimum requirements' nature of the Directive;' (paragraph 9)

3. What needs to be done to give public service broadcasting the key role it deserves? 

I hope that I have been able to point out the urgent necessity to act if we seriously want to give public service broadcasting in Europe the role it deserves in the 21st century. 

There is a saying in German: Wer nicht handelt, wird behandelt (either you tackle a problem or the problem will tackle you). In the past years the fear of Member States and private and public service broadcasters of European over-regulation has blocked the necessary revision of European audiovisual and media law. The present decisions by the Commission on online services of public service broadcasting are the consequences of these legal shortcomings. If we want to give public service broadcasting next to private broadcasting a key role in the European model of the dual broadcasting system we need to act - in two respects: 

1. The consequences of the Altmark-ruling for public procurement and the financing of public service broadcasting as regards its conformity with the provisions on state aid must be analysed. 

2. The legal framework must be overhauled to take into account the convergence of the media. The European Parliament proposes the elaboration of a legal framework package for audiovisual content with different levels of regulation depending on the relevance of the contents in terms of opinion forming. 

Action must be taken by all responsible sides - Member States, but also the public service broadcasters themselves - preferably in co-operation with the European Commission. Both actors organise this conference on the future of public service broadcasting. On behalf of the European Parliament I personally call on you: Please, take action in the interest of public service broadcasting before it is too late. 

